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While the annual numbers fl uctuate through bull and bear 
markets, in the last ten years over 63,000 arbitration cases 
were fi led with FINRA Dispute Resolution.1 In 2009, 

7,137 arbitrations were fi led, up from 4,982 the year before. While 
most large fi rms have signifi cant experience in dealing with customer 
arbitrations, other fi rms involved in arbitration proceedings often 
face an unfamiliar landscape. 

 Successfully navigating the arbitration process requires thought-
ful planning and careful attention to detail. Compliance professionals, 
working together with counsel, should be active participants in the 
arbitration process from the start. While experienced defense counsel 
will provide factual analysis, appropriate legal guidance and tactical 
know-how, it is the in-house professional who provides counsel with 
the information and institutional knowledge that are critical to an ef-
fective defense. Th is article off ers a primer on the arbitration process 
to in-house compliance professionals and provides some helpful tips 
learned from both sides of the attorney-client relationship.

An Introduction to Customer Arbitration

Th e securities arbitration process is the result of a grand bargain. In 
exchange for expediency (most arbitrations are resolved in less than 
15 months, a far shorter timeframe than typical civil litigation), both 
parties to an arbitration agree to a streamlined process that limits dis-
covery and judicial review.2 Rather than juries, as discussed in more 
detail below, arbitrations are heard by FINRA-trained professionals 
who are designated as either “public” or “non-public” arbitrators.3

Th e rules of evidence are relaxed, and, as a general matter, arbitra-
tions proceed much more informally than the rigid back-and-forth 
of civil litigation.  

Th e cornerstone of customer arbitration is the agreement to arbitrate. 
Courts recognize that arbitration is a creature of contract law, and fa-
vor it as a means of resolving disputes that avoids the consumption of 
judicial resources.4 Rule 12200 of the Code of Arbitration Procedure 
(“Code”) requires that parties must arbitrate a dispute under the code 
if (i) required by a written agreement, or (ii) requested by the customer. 
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Th e rule also requires that the dispute be between 
a customer and a member fi rm or an associated 
person of a member fi rm.5 Importantly, the dispute 
must arise in connection with the business activities 
of the member or the associated person (excluding 
disputes involving insurance business activities of a 
member that is also an insurance company). 

Because customers have a choice whether to 
arbitrate unless arbitration is required by a written 
agreement, most customer agreements contain an 
agreement to arbitrate. Even if there is no written 
agreement to arbitrate in place at the time the 
customer relationship is initiated, both parties 
can later agree to submit disputes to arbitration.6 
In cases where customers initiate proceedings in 
court despite the existence of an agreement to ar-
bitrate, courts are receptive to motions to compel 
arbitration in order to return the matter to the 
agreed-upon forum.7  

Time Limits

Th e Code provides that claims must be brought 
within six years from the “occurrence or event giving 
rise to the claim.”8 In most cases, the “occurrence 
or event” giving rise to the claim will be an easily 
identifi able transaction with a clear execution date, 
while in others, where there are allegations of ongo-
ing frauds or misrepresentations, determining the 
exact dates of the “occurrence or event” will be more 
diffi  cult. Firms should closely examine older claims 
to determine whether any particular transactions 
fall outside the six-year window.    

FINRA’s eligibility rule does not extend appli-
cable statutes of limitations that would apply to 
claims raised in arbitration. Th erefore, if a claim 
is time-barred under applicable state law, the six 
year eligibility rule does not otherwise extend the 
time within which those claims can be brought in 
a FINRA arbitration.9

Even where a claim is dismissed under FINRA’s 
eligibility rule, customers may still pursue those 
claims in court to the extent they are not barred 
by the applicable statute of limitations. In addi-
tion, motions to dismiss on eligibility grounds are 
governed by strict procedural requirements.10 Th e 
eligibility rule requires that motions to dismiss 
under Rule 12206 be made in writing and be fi led 
separately from the answer only after the answer 
is fi led. Motions under the eligibility rule will be 

decided by a full panel, and the panel may not 
grant a motion without conducting an in-person 
or telephonic pre-hearing conference, unless such 
conference is waived by the parties. Decisions to 
dismiss for eligibility must be unanimous and must 
be accompanied by a written explanation. If a panel 
denies a motion to dismiss for eligibility, a party 
may not re-fi le the denied motion unless specifi cally 
permitted by the panel. 

The Customer Complaint Phase

Th e vast majority of arbitrations are brought by 
aggrieved customers. While the number of arbi-
trations fi led in 2009 was 7,13711 the number of 
reported customer sales practice complaints in 2009 
was nearly quadruple that amount, at 27,466.12 

Based on these numbers alone, it is clear that not 
every complaint results in the fi ling of an arbitra-
tion. However, regardless of whether complaints 
result in arbitration fi lings, it is at the complaint 
stage where the fi rm begins its collection of infor-
mation, develops its understanding of the facts, and 
positions the matter for resolution. 

For example, fi rms that are NYSE members are 
required to acknowledge complaints within 15 
business days, and “respond to the issues raised in 
the complaint within a reasonable period of time.”13  
Many non-NYSE member fi rms also have policies 
and procedures that call for similar responsiveness 
to customer complaints. Th e complaint response 
phase, then, is the fi rm’s fi rst opportunity to gather 
and evaluate the facts.14 If the complaint cannot be 
resolved at this more informal stage, then, should 
an arbitration be fi led, the work done in connec-
tion with the initial complaint review will prevent 
ineffi  cient duplications of eff ort. 

A thoughtful approach to the initial customer 
complaint must necessarily consider the possibil-
ity that the matter will not be resolved and that 
an arbitration will be fi led. Firms should be aware 
that where investigations and recommendations 
are made by non-lawyer compliance professionals, 
the conclusions and recommendations of those 
professionals may not be privileged and may be 
subject to disclosure in a subsequent arbitration.15 
Th erefore, to the extent practicable, investigations 
into customer complaints involving signifi cant 
alleged damages or substantial claims of fraud or 
misconduct should be directed by counsel, with 
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any reports and recommendations made either by 
counsel or at counsel’s direction. While the facts 
uncovered during the course of any investigation are 
not privileged, fi rms should take reasonable steps 
to protect their internal analyses and recommenda-
tions from disclosure. For example, a profi t and loss 
analysis related to a complaining customer’s account 
may be a valuable piece of information for a fi rm’s 
internal analysis of any claim, but if the analysis 
is conducted by non-lawyers and not done at the 
direction of counsel, the fi rm may be required to 
disclose it in a subsequent arbitration. 

Setting aside privilege concerns, the initial cus-
tomer complaint phase off ers fi rms the best chance 
to conduct a thorough investigation of the underly-
ing facts while they are fresh in everyone’s minds. 
Memories fade and documents can be lost in the 
blizzard of materials generated by fi rms on a daily 
basis. Th e focus of this initial fact gathering should 
be on communications with the complaining cus-
tomer. Steps should be taken to identify and collect 
email and hard-copy communications. Interview 
the representative (or other employees) to gather 
the facts and identify in-person meetings and phone 
calls with the customer. Make sure that new account 
forms, confi rmations and account statements for 
the transactions at issue are available.

Careful consideration should be given to respons-
es made in writing by the fi rm to initial customer 
complaints. Available defenses to any claims should 
be either asserted or preserved while at the same 
time the written response should fully address the 
customers’ concerns and complaints. Th e fi rm, and 
particularly the compliance offi  cer, should recognize 
that if the matter is not resolved at the customer 
complaint phase, their written communications 
with respect to that complaint will likely be a part 
of the record at any arbitration hearing.  

Once the Arbitration is Filed

Claimants initiate arbitrations by fi ling a Statement 
of Claim with FINRA Dispute Resolution. FINRA’s 
Uniform Forms Guide provides comprehensive 
step-by-step instructions on everything from how 
to fi le arbitration claims to the mediation process 
to how to fi nd a lawyer.16 FINRA also now permits 
claims to be fi led online, further simplifying the 
process for customers wishing to pursue claims.17 
Statements of Claim do not have to cite legal au-

thorities, but must “specify the relevant facts and 
remedies requested.”18 

Firms are typically notifi ed of the fi ling of an 
arbitration claim by FINRA Dispute Resolution.  
FINRA staff  will forward the Statement of Claim to 
the fi rm along with a form cover letter that describes 
the basic arbitration process. Dispute Resolution’s 
form letter contains information on (i) the fi ling 
of a Statement of Answer, (ii) the requirement that 
Uniform Submission Agreements be provided, (iii) 
the hearing location, (iv) the representation of par-

ties and discovery, (v) motions, including motions 
to dismiss, (vi) fi ling counterclaims, cross-claims, 
or third-party claims, (vii) payments and fees, (viii) 
expungement requests, and (ix) explained decisions. 
Most importantly, the cover letter enclosing the 
Statement of Claim will indicate who the assigned 
Case Manager at Dispute Resolution will be and 
will provide that person’s contact information. 

After a claim is fi led, the respondent must serve 
the claimant (and any other parties) with a signed 
and dated Uniform Submission Agreement19 and an 
Answer, specifying the relevant facts and available 
defenses to the Statement of Claim within forty-
fi ve (45) days of receipt of the Statement of Claim. 
Firms may also include any additional documents 
supporting the Answer to the Statement of Claim. 
Failing to respond in the time provided may subject 
the fi rm to a default proceeding under Rule 12801. 
Answers may include any counterclaims against 
the claimant or cross-claims and third party claims 
against other respondents. Any counterclaims, 
cross-claims or third-party claims must specify all 
relevant facts and remedies requested just as is the 
case with a Statement of Claim fi led by a customer. 
When fi rms serve third-party claims, copies of all 
documents previously served by any party must be 
provided to each new respondent/party. 

Th e Answer is the fi rm’s fi rst opportunity to set 
forth a counter-narrative to the Statement of Claim. 
As such, it is important that Answers be thorough 
and that they detail all applicable defenses to the 
claims. Attaching relevant documents that support 
critical defenses or would otherwise enhance the 

The securities arbitration process is the 

result of a grand bargain.  
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panel’s understanding of the issues is encouraged. 
Th e respondent should always preserve the right 
to amend the Answer to the Statement of Claim 
in the event that facts developed through the dis-
covery process lead to the availability of additional 
relevant defenses. 

As noted above, a thorough pre-claim investiga-
tion into the initial customer complaint will go a 
long way toward setting up the fi rm for the sub-

mission of a thorough and detailed Answer to the 
Statement of Claim. When fi rms receive a copy 
of the Statement of Claim, it should be circulated 
immediately to relevant fi rm personnel, including 
registered representatives who are the subject of the 
complaint, their supervisors, and any Compliance 
or Legal personnel whose input into the Answer 
should be solicited. Respondents should be aware 
of the requirements of Rule 12308, which could 
potentially bar them from presenting certain de-
fenses or facts at the hearing if they fail to include 
those defenses or relevant facts in their answer that 
were known to them at the time the Answer was 
fi led.20 Th ere is little guidance regarding how or 
when panels should make decisions to bar a defense 
or the presentation of facts. Firms are cautioned, 
however, that bad faith attempts to hide facts for 
later presentation at the hearing will be more likely 
to result in those facts or claims being barred.

Before an arbitration panel is appointed, the par-
ties are liberally permitted to amend any pleadings. 
However, once a panel is appointed, parties may 
amend their pleadings only after the panel grants 
a motion to amend. 

The Arbitrator Selection Process

After the claim is fi led and served, the parties 
typically will receive three lists from the case ad-
ministrator. Th ey will receive a public, non-public 

and chairperson list which includes eight (8) names 
in each category. FINRA requires that arbitrators 
have at least fi ve years of business or professional 
experience and at least two years of college level 
credits.21 “Non-Public” arbitrators, generally speak-
ing, include those who are, or within the past fi ve 
years have been either (i) associated with a broker 
dealer, (ii) registered or associated with a fi rm that 
is a member of a commodities exchange or futures 
association.22 “Non-public” arbitrators also include 
attorneys, accountants or other professionals who 
have devoted 20% or more of their time to clients 
in the securities industry as well as employees of 
banks or other fi nancial institutions who either ef-
fect transactions in securities or supervise those who 
do.23 “Public” arbitrators are those are otherwise 
qualifi ed to be arbitrators who do not fall under the 
defi nitions of “non-public.” “Public” arbitrators also 
cannot be the spouse or immediate family member 
of a person engaged in the securities business. 

After receiving the proposed panelists, the parties 
are permitted to strike up to four (4) arbitrators 
from each list.24 In single arbitrator cases, the parties 
will receive a list of eight (8) arbitrators from the 
chairperson roster.25 Chairpersons are selected from 
a public chairperson roster. Th erefore, all three-per-
son arbitration panels will consist of one non-public 
arbitrator and two public arbitrators, one of whom 
will be selected from the public chairperson roster 
unless the parties agree in writing otherwise.26 
Th e lists will be generated by Dispute Resolution’s 
Neutral Lists Selections System and will be sent to 
the parties within approximately thirty (30) days 
after the last Answer is due. By rule, the parties 
will also receive the employment history for each 
of these potential arbitrators and other background 
information for each arbitrator listed, including a 
list of recently decided arbitration cases.

It is recommended that fi rms carefully exam-
ine the backgrounds of potential arbitrators and 
conduct research into the fi nal decisions of each 
arbitrator in order to gain some insights into how 
particular arbitrators may handle particular cases. 
Th e key item to be on the lookout for is whether 
particular arbitrators appear to have balanced arbi-
tration award records or whether their award history 
appears to be unduly weighted towards claimants or 
respondents. In many cases it is helpful to contact 
outside counsel to see if they have any experience 
with any potential arbitrators to gain any insights 

Successfully navigating the arbitration 

process requires forethought and 

attention to detail, from the initial 

customer complaint phase through the 

fi nal award.



25P R AC T I C A L  C O M P L I A N C E  &  R I S K  M A N AG E M E N T  F O R  T H E  S E C U R I T I E S  I N D U S T RY  •  J U LY–A U G U S T  2 0 1 0

Navigating the Arbitration Process

into the arbitrator’s experience and temperament.
Once fi rms make their selections from the public, 

non-public and chairperson lists, those selections 
are provided to FINRA Dispute Resolution. Copies 
of the selections are typically not exchanged with 
opposing counsel.

While rare, arbitrators may be disqualifi ed under 
12410 at the request of a party if it is “reasonable” 
to infer a confl ict of interest or bias. Arbitrators are 
required by their oath and by rule to disclose any 
potential confl icts of interest or biases that may 
infl uence their ability to fairly decide the matter 
before them.

The Pre-Hearing Conference

After a panel is appointed, the Director will sched-
ule an initial pre-hearing conference (IPHC). Prior 
to that pre-hearing conference, fi rms should coor-
dinate the scheduling of potential hearing dates 
with outside counsel. It is usually best to determine 
ahead of time three or four possible sets of hear-
ing dates and then communicate those possible 
hearing dates to opposing counsel or the claimant 
(if unrepresented) in order to arrive at a mutually 
agreeable set of hearing dates prior to the initial 
pre-hearing conference. It is also advisable to speak 
with claimant or claimant’s counsel about discovery 
schedules ahead of time. 

Pre-hearing conferences are typically held by 
telephone and, in most cases, arbitrators will follow 
the initial pre-hearing conference script provided 
to them in the Arbitrator’s Reference Guide.27 As 
part of this conference, the arbitrators will introduce 
themselves and make any disclosures that they are 
required to make under FINRA rules that had not 
already been made. After reviewing any additional 
disclosures, the parties will be asked to confi rm 
the composition of the panel. Once the panel is 
confi rmed, then the arbitrators will confi rm that 
they have submitted their oaths to FINRA Dispute 
Resolution. Following the confi rmation that oaths 
have been submitted, the Chairperson will typically 
identify the pleadings that have been received but 
will not generally go into the substance of those 
pleadings. It is important to note that the initial 
pre-hearing conference is typically not the time to 
conduct any detailed review of the facts or claims or 
defenses of the arbitration. Th e initial pre-hearing 
conference is primarily a scheduling conference and 

is not designed or intended to be a forum to resolve 
any pre-hearing or discovery disputes. 

 During this conference the Chair will remind 
the parties about FINRA’s “successful, voluntary 
mediation program.” Whether to mediate is a 
decision to be made after a clear-eyed assessment 
of the facts of a particular matter. Th ereafter, the 
Chair will work with the parties to select arbitration 
hearing dates and set any dates for either discovery 
cut-off s or conferences as appropriate. Th e Chair 
will also inquire as to whether the parties intend 
to make any motions and, if so, the Chair will set 
schedules for fi ling and responding to those motions 
along with motion hearing dates. Th e Chair will 
also ask the parties whether there are any “unique 
legal issues” that would warrant the fi ling of briefs 
in this case. As a general matter, parties will reserve 
the right to fi le briefs on unique legal issues but do 
not necessarily commit themselves at the IPHC 
stage to such briefs. Finally, the parties will be asked 
whether they would like to communicate directly 
with the arbitration panel or through FINRA Dis-
pute Resolution. Whether the parties would like to 
engage in direct communications with the Panel or 
go through FINRA is typically a matter of personal 
preference and experience. Th e fi rm should consult 
with their outside counsel or experienced in-house 
personnel regarding the best way to proceed. Fol-
lowing the initial pre-hearing conference, the Chair 
will submit a scheduling order to FINRA Dispute 
Resolution for dissemination to the parties.

After the IPHC – The Discovery Process

Courts have recognized that the effi  ciency of ar-
bitration is a “characteristic at odds with full-scale 
litigation in the courts, and especially at odds with 
the broad-ranging discovery made possible by 
the Federal Rules of Civil Procedure.”28 As noted 
above, a streamlined discovery process is an essential 
element to an eff ective and effi  cient arbitration. 
FINRA’s arbitration rules recognize this and contain 
several rules and guides to assist the parties through 
the discovery phase of an arbitration. 

Th e Code “encourages” the voluntary exchange 
of documents.29 Unless the parties agree to modify 
or extend the schedule, the parties must either (i) 
produce documents from the Discovery Guide 
and applicable Document Production Lists (also 
called the “99-90” disclosures; the term comes 
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from the former Notice to Members 99-90, 
published in November 1999), (ii) identify and 
explain why certain documents on the lists can-
not be produced, or (iii) object to the production 
of certain documents within 60 days after the 
Answer is due.30 FINRA expects this document 
exchange to happen automatically, without in-
tervention by the Staff  or the Panel. Th e Code 
requires that parties approach their document 
production obligations in “good faith” and if a 
document cannot be produced within the time 
required, “a party must establish a reasonable 
timeframe to produce the document.”  

Th e Document Production Lists are arranged 
topically. Lists 1 and 2 identify documents from 
both the fi rm and the customer that are “presump-
tively discoverable” and should be produced in “all 
customer cases.” Th ese lists call for the production 
of documents that include customer agreements 
and new account forms, account statements, confi r-
mations, holding or posting pages, correspondence 
between the fi rm and the customer, notes, and 
recordings of telephone calls between the fi rm and 
the customer. While these categories are “presump-
tively discoverable,” fi rms should note that the 
production is, in most cases, specifi cally limited to 
the “transaction at issue.”31 

Each party’s discovery obligations are guided by 
the requirement that each should use “good faith” 
in complying with the discovery rules. FINRA 
rules defi ne “good faith” as using “best eff orts” 
to produce documents within the required time, 
and if documents cannot be produced within the 
required time, then the party must establish a rea-
sonable timeframe to produce the document.”32 
Under the Discovery Guide, parties are required 
to produce documents within their “possession or 
control.”33 And while this concept intends to cover 
those situations where a fi rm may not be in physical 
“possession” of certain documents, they may still 
be within the fi rm’s “control” by virtue of their 
relationship with the party holding the records (for 
example, a clearing fi rm). Th e “control” concept 
can also be useful in obtaining certain documents 
(records from other fi rms, tax records) that claim-
ants may not have physical possession of, but may 
be able to obtain.  

However, the direction to use “good faith” ef-
forts does not mean that, in certain cases, it may 
be appropriate to object to the production of 

documents, even if they are part of the Discovery 
Guide’s “presumptively discoverable” categories of 
documents.34 For example, in some cases where 
the transaction at issue is limited, certain objec-
tions to the scope of documents called for in the 
Document Production Lists will be well-taken 
if they are raised in the interest of promoting an 
effi  cient arbitration. 

Discovery tends to get more contentious when 
the parties exchange any supplemental discovery 
requests, which is permitted under the Rule. Th ese 
include additional document requests as well as 
“information requests”35 which call for specifi c 
information that may not be otherwise available 
from the documents (e.g., identities of supervi-
sors or other personnel – to the extent relevant). 
In some cases, the ability to serve supplemental 
requests is abused by parties who forget that 
arbitrations are, by their nature, supposed to be 
“effi  cient” processes to resolve disputes. As noted 
above, certain kinds of claims, like class actions 
and derivative suits, are not subject to arbitration. 
Discovery that would be more suited to those 
types of claims is also not welcome in arbitration. 
However, where certain identifi able categories of 
documents may be relevant to the issues at hand, 
those documents should be collected and pro-
duced. Th e production of these sorts of materials 
is not without limits, though, and arbitrators are 
directed to consider the relevance of requested 
documents and the “costs and burdens” on the 
parties from whom production is sought.36 As 
with any objections to discovery, objections to 
supplemental discovery requests should be specifi c 
and parties should avoid boilerplate objections. 
In particular, parties must “specifi cally identify 
which document or requested information it is 
objecting to and why.”37  

If objections cannot be resolved, motions to 
compel production can be (and often are) brought 
to the arbitrator. Motions require a statement of 
attempts to resolve the discovery dispute.38  

Th e failure to comply with the discovery provi-
sions of the Code can subject a party to sanctions.39  
Sanctions can be imposed not only for failing to 
produce required documents, but also for “frivo-
lously objecting to the production of requested 
documents or information.”40 Possible sanctions 
can include monetary penalties, precluding a party 
from presenting evidence, making an adverse infer-



27P R AC T I C A L  C O M P L I A N C E  &  R I S K  M A N AG E M E N T  F O R  T H E  S E C U R I T I E S  I N D U S T RY  •  J U LY–A U G U S T  2 0 1 0

Navigating the Arbitration Process

ence against a party, assessing postponement and/
or forum fees, assessing attorneys’ fees, costs and 
expenses or dismissing a claim outright. 

Discovery – Best Practices

Organization and thoroughness are the watchwords 
to successfully navigating the discovery process. To 
the extent that core documents were gathered dur-
ing the customer complaint phase (if applicable) 
then the discovery process should be a thorough, 
gap-fi lling exercise that should begin as soon as 
possible after the Statement of Claim is received. 
Firm compliance and legal professionals should 
use the Document Production Lists as a checklist 
for the categories of documents that should be 
gathered in the fi rst instance. Compliance and 
legal should always be asking “where else” when it 
comes to identifying and locating key documents. 
For example, a fi nancial advisor may keep a hard 
copy fi le at his desk, but consistent follow ups of 
“where else” could lead to a key fi le in storage or 
behind the sales assistant’s workstation. 

Be clear about the need to gather notes or other 
evidence of communications with the customer. 
Make certain that, at a minimum, emails are 
searched for communications between the customer 
and anyone at the fi rm who (within reason) the 
customer may have communicated with. In con-
nection with email and phone records searches, 
fi rms should serve prompt supplemental informa-
tion requests seeking all email addresses and phone 
numbers used by the customer to communicate 
with the fi rm. 

To the extent that you will need documents from 
third-parties, subpoenas should be prepared and 
sent to the panel for issuance. Only arbitrators can 
issue subpoenas. FINRA rules also provide that 
arbitrators have the power to compel production 
of documents without a subpoena from FINRA-
member fi rms.41 

After the documents have been gathered, any 
questions about whether the documents will be 
produced, or whether certain information (such 
as names or identifying information of other cus-
tomers) needs to be redacted, should be discussed 
with counsel. Document productions should be 
organized in the manner the documents are kept 
by the fi rm and should be “Bates”42 numbered and 
indexed for future reference.  

The Hearing

Twenty (20) days prior to the start of the hear-
ing, by rule, the parties are to exchange their 
“20-day” disclosures. These disclosures typically 
include an identification of the documents to be 
used during the hearing, as well as the identifi-
cation of any witnesses that the parties intend 
to call at the hearing. “Parties may not present 
any documents or other materials not produced 
or any witnesses not identified” in the 20-day 
exchange “unless the Panel determines that good 
cause exists for the failure” to do so.43 According 
to the Code “good cause includes the need to 
use documents or call witnesses for rebuttal or 
impeachment purposes based on developments 
during the hearing.”44

 Th e hearing location, which will likely already 
have been identifi ed in the letter providing the 
date for the initial pre-hearing conference, will be 
confi rmed at the 20-day period.45 Hearings can be 
postponed by agreement of the parties, however, 
two or more joint postponements can result in 
a dismissal and loss of a panel.46 Th erefore, as a 
practical matter, respondents should consider 
simply “not opposing” rather than “joining” any 
postponement requests made by claimants. In 
some circumstances, a hearing “may” be post-
poned if, for example, the Director determines 
that it should be postponed due to “extraordinary 
circumstances,” or if the Panel decides to postpone 
on its own discretion, or upon motion of a party. 
Parties requesting a postponement on their own 
motion must show “good cause” for the requested 
postponement.47 

During the course of the hearing, the Panel 
has the discretion to determine what evidence 
to admit and what it will exclude. “Th e Panel 
is not required to follow state or federal rules of 
evidence.”48 Th e Panel will also determine the 
order of the presentation of the evidence and 
argument.49 Once the Panel “closes the record” 
no further submissions will be accepted from any 
party, unless the Panel either requests or agrees 
to accept additional submissions. If so, the Panel 
will inform the parties when the submissions are 
due and when the record will close.50 While the 
Panel has the power to “re-open the record” on its 
own initiative or upon motion of any party, such 
power is used sparingly.51
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 Before the arbitrators issue an award in a pending 
case following the hearing, or at any other time, the 
parties can settle their matter and jointly agree to 
dismiss the arbitration proceeding.52 If the parties 
settle, they must notify FINRA. While the parties are 
not required to disclose the terms of any settlement 
agreement to FINRA, they must nonetheless inform 
FINRA in writing and they remain responsible for 
any fees incurred under the Code.53

If the parties do not settle their dispute, the Panel 
will issue a written award which does not, unless 
the parties request, need to contain any discussion 
of the facts or rationale for the award. If the parties 
jointly request an “explained decision,” the Panel 
will provide a “fact based award stating the general 
reasons for the arbitrators’ decision.”54 Th e arbitra-
tors do not need to include any legal authority or 
damage calculations in an explained decision. If the 
parties want an explained decision, they must re-
quest one no later than the time for the pre-hearing 
exchange of documents and witness lists under Rule 
12514(d). Generally speaking, explained decisions 
remain the exception rather than the rule. As a 

general matter, panels will “endeavor to render an 
award within 30 business days” from the date the 
record is closed.55 All awards are publicly available 
on FINRA’s website. 

Written awards will contain not only a decision 
on the merits but also will assess any fees or other 
costs imposed by the arbitrators under the Code 
to each of the parties. By rule, all monetary awards 
must be paid within 30 days of receipt, unless a 
motion to vacate the award has been fi led with a 
court of competent jurisdiction. Awards bear inter-
est from the date of the award if not paid within 
30 days of receipt, if the award is the subject of a 
motion to vacate which is denied, or as specifi ed 
by the Panel.

Conclusion

Successfully navigating the arbitration process re-
quires forethought and attention to detail, from the 
initial customer complaint phase through the fi nal 
award. Handled appropriately, the process can be an 
eff ective and effi  cient means of dispute resolution.   
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