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EMPLOYMEN T LAW

BY JED MARCUS

Diversity at the Grossroads

Corporate clients cannot dictate the race and gender of their attorneys

here are many good policy rea

sons for implementinga strong

diversity program one that
engires that an employer’s workforce
compostion reflects the broader com
munity. To that end, employershave
deweloped hiring and retention pro-
gramsthatuse racialandgendemrefer
ences,and have askedlaw firms and
other legal vendorsto consicer such
preferencesin hiring, promotng and
assgning work to their lawyers.Some
comporatonshaveaskedtheir law firms
to reportthe raceand genderof every
attorney assignedo their matters.

The quesion to be addressedhere
is not the merits of a diversity policy,
but ratherits legal foundation;whether
empbyers can use racial and gender
preferencesn furtheranceof the other
wise laudablegoal of racialandgender
diversty, or to satisfy cugomer
demand. A recent Appelate Division
case, Klawitter v. City of Trenton
DocketNo. A-208-5T5 (July 31, 2007),
instruds that unless an employers
diversity progmam is part of an overall
affirmative actionplan, racial and gen
derpreferencewill notbelawful under
either Title VII of the Civil Rights Act
of 1964 0r the New Jerseyl aw Against
Discrimination.

In Klawitter the City of Trenin

allegedy used race as a criterion in
selectng a black officer for promotion
over two white officers One of the
white offi cers sued, alleging that she
wasrejected becauseshewaswhite. In
this “reverg discrimination” lawauit,
the plaintiff was initially requred to
edabilish that (1) sheis a menber of a
proteced caegory suchasrace,(2) she
wasqualifiedfor thejobin quegion, (3)
she suffered an adverg empbyment
acion becauseof her race under cir-
cunstancesrom which aninferenceof
discrimination may be drawn. The
plaintff also hadto showthat the city
was “the unusualempbyer who dis-
criminates againg$ a memtler of the
mgority.” See, eg, Bergen
Commercal Bank v. Sisler, 157 N.J.
188, 207 (1999) After a lengty trial,
the jury found race was a dispostive
factorin thedecbion to rejectthe white
officer for promotion. The city
appeatd.

The Appelate Division deermined
that the plaintiff presenéd enoughevi-
dencefrom which a jury could decde
that race had beenthe dedding facbor.
Amongevidenceconstderal by thejury
during trial was testmony from the
mayor of Trenton,who tedifiedthathe
“certainly knew that we neededmore
diverdty, more women, more African-
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AmericansandLatinosin upperranks”
of the police department. He also
acknowkdgedthat “people may have
known that [he] wanied more diverst
ty.”

Similarly, thecoutt foundtherewas
no rea®n to reject the jury’s finding
that the city wasthe unusualempbyer
that discriminaies agang the majority.
In this regad, the tegimony of the
plaintiff , the police chief, andthe mayor
suggesedthat,in geneal, thecity hada
“rea®n or inclinaion” to discrimnate
acuinst Caucasian police officers in
favor of minority officers,and specfi-
caly had an agendato pronote the
black officerbasdon his race.

The coutt also rejected the city’'s
argurrentthatit chos a blackofficer to
encounge diversty within the police
force, a goal consstent with the
NJLAD. The city arguedthat it could
propetty useraceasa“plus” factor But,
as was obseved by the court, the city
neversaid it used raceasa plus factor.
Indeed|t urgedthejury to find thatrace
was not a facbr in any respect More
importanty, the use of raceas a plus
factor couldonly beusedasalegitimate
tool when used as pat of an overal
bonafide affirmative acion planto rec
tify racial imbalances“Absent at least
those basc ingredient, an enployer
would have the ability to invoke the
pumported “plan” in some enmployment
decsions but not in others. This, the
coutt noted,would consttute arbitrary
acion and would be inimical to the
salutary purposes undetying affirma
tive acion plans”

Thus the Klawitter casestandsfor
the propostion thatracecanbe consid
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ered in an employment decsion only
pursuantto and in accodancewith an
establishd affirmatve action plan
desigred to correct a well-founded
underrepreseniation of minorities.
Withoutsuchaplanin place,anenploy-
erwould bein violation of Title VII and
the LAD.

Klawitter is not a groundbreaking
ca®. The U.S. Suprene Court permis
the useof race-consiousdecison mak-
ing in educationaladmissions and in
empbyment decisons, only if basedon
an estabished affirmaive action plan
andif raceis usedonly asa “plus factor
in anoverallprocess’ See,e.g.,Grutter
v. Bdllinger, 539 U.S. 306 (2003);
Johnsonv. Transp.Agency,Sana Clara
County, 480U.S.616(1987).

Theleading cag in the Third Circuit
Court of Appealsis Taxmanv. Bd. of
Educ. of Piscataway 91 F.3d 1547 (3d
Cir. 1996).In Taxman the U.S. govern
mentbrought aTitle VII acion challeng
ing a school boards affirmative action
planof prefering minority teacherover
nonmiority teachersn layoff decisions
where the teaches were equally qualr
fied. The white teacherintervenedas a
plaintiff, aseting clamsunderTitle VII
and NJLAD. The district court ruled
againstthe schoolboard and the Third
Circuit affirmed, holding thattheboards
nonemedi affirmativeaction planwas
prohibited by Title VII andNJLAD. The
planwasadoptedor the purpaseof pro-
moting racial diversty, rather than to
remedy discriminaton or effects of past
discrimination. It unneesarily tram-
meled nonminority interests,in that it
wasgovernedby the boards whim, was
of unlimited duration and imposedjob
loss on tenued nonmiority employees.

Similar precedentn New Jerseycan

be found in Jersey City Education
Association Inc. v. Board of Educaton of
Jersey City, 218 N.J. Super 177, 194
(App. Div.), cettif. denied, 109 N.J. 506
(1987) There, the Appelate Division
held tha the law pemitted a school
boad to implementa valid affirmative
acion plan.The planincludedalist that
cakegoized nanes “into three groups:
(1) Hispanics, (2) Blacks and(3) all oth-
ers.” Thecourtuphet theboad’s use of
the list becaus it identfied an under
represenition of minoritiesthatwasdis-
propottionate to its student body, and
took remedal stepsthroughan affirma
tive action planto correct such dispaii-
ties It specfically consderedenpirical
evidence preented by the boad that
denondrated an underrepregniation of
Hispanics and Blacks propotionate to
the student popuktionin the Jersey City
SchoolDistrict, aswell as a reslution
adoped by the board, which found an
“underrepresenation of minorities and
femalesand reslved to attermpt to hire
on a fifty-fifty minority-majority bass
untl such time as Affirmative Action
goak aremet.”

Thus, Title VI1 and NJLAD do not
prohibit racial preferenceswhere they
are implementedto overcome'manifest
racial imbalancesn tradiionaly segre-
gaed job categories”  United
Stelworkersof America, AFL-CIO-CLC
v. Weber443U.S.193,197(1979) This
is known as the “Weber excepion” to
Title VII. To take advantage of the
Weber exception, enployers must
denondrate four things: 1) “traditional
patems of racial segregabn” in thejob
cakegor in which minorities are now
being favored, 2) a manifed — thatis,
subganial — imbalance beween the
racial conmpostion of employeesin the

conpany and the racial composiion of
the quaified labor market, 3) that the
discrimination is temporary and “not
intendedto maintain racial balance,but
simply to eliminaie a manfest racial
imbalance,” and 4) that the discrimina-
tion“doesnotunnecesaily trammelthe
interests of white emgoyees” See
Taxmanv. Board of Educaton Townshp,
91 F.3d1547(3d Cir. 1996).

Giventhe curentstate of the law, it
is hard to seeexacty how mostdiversty
programscouldfit into theWeberexcep
tion. Althoughmos empbyersmight be
willing to creae an affirmaive action
plan that conplied with the dictaes of
stateandfedeml law, few, if any, would
voluntarily concedethat the plan was
desgnedto remediate past discrimina
tionin their ownfirms, or thattherewere
significantracial or genderdisparites.

Further to this point, legal vendors
will find it difficult to defend against a
“reverse discrimination” lawsut by
arguing that they were simply comply-
ing with customer preferences. Except
in very narrow instances, this defense
is simpy notavadlable.

Employers should not abardon
thelr diversity prog.ams Minorities
and women must be brought into the
mainstream. Employers must, howev-
er, recaynize thatthe legd foundation
for these programsis susped¢ and
needs to be recmsidered. Diversity
programsmust be temporay, and nar-
rowly tailored to meet spedfic diversi-
ty goalswhile protecting the rights of
nonminority workers and applicarnts.
Programsshould also be monitored to
make sure that they arebeing adminis-
tered in accardance with the law, and
that there has not been arny “goal
drift.” W



