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IN PRACTICE

EMPLOYMEN T LAW
BY JED MARCUS

There are many good policy rea-
sons for implementinga strong
diversity program, one that

ensures that an employer’s workforce
composition reflects the broader com-
munity. To that end, employershave
developed hiring and retention pro-
gramsthatuse racialandgenderprefer-
ences,and have askedlaw firms and
other legal vendors to consider such
preferencesin hiring, promoting and
assigning work to their lawyers.Some
corporationshaveaskedtheir law fi rms
to report the raceand genderof every
attorney assignedto their matters.

The question to be addressedhere
is not the merits of a diversity policy,
but ratherits legal foundation;whether
employers can use racial and gender
preferencesin furtheranceof the other-
wise laudablegoalof racialandgender
diversity, or to satisfy customer
demand. A recent Appellate Division
case, Klawitter v. City of Trenton,
DocketNo.A-208-5T5 (July 31, 2007),
instructs that unless an employer’s
diversity program is part of an overall
affirmative actionplan, racial andgen-
derpreferenceswill notbelawful under
either Title VII of the Civil Rights Act
of 1964or theNew JerseyLawAgainst
Discrimination.

In Klawitter the City of Trenton

allegedly used race as a criterion in
selecting a black officer for promotion
over two white officers. One of the
white offi cers sued, alleging that she
wasrejected becauseshewaswhite. In
this “reverse discrimination” lawsuit,
the plaintiff was initially required to
establish that: (1) sheis a member of a
protected category, suchasrace,(2) she
wasqualifiedfor thejob in question, (3)
she suffered an adverse employment
action becauseof her race under cir-
cumstancesfrom which an inferenceof
discrimination may be drawn. The
plaintiff also had to show that the city
was “the unusualemployer who dis-
criminates against a member of the
majority.” See, e.g., Bergen
Commercial Bank v. Sisler, 157 N.J.
188, 207 (1999). Af ter a lengthy trial,
the jury found race was a dispositive
factorin thedecision to rejectthewhite
off icer for promotion. The city
appealed.

TheAppellateDivision determined
that the plaintiff presented enoughevi-
dencefrom which a jury could decide
that racehad beenthe deciding factor.
Amongevidenceconsidered by thejury
during trial was testimony from the
mayorof Trenton,who testified thathe
“certainly knew that we neededmore
diversity, more women,more African-

AmericansandLatinos in upperranks”
of the police department. He also
acknowledgedthat “people may have
known that [he] wanted more diversi-
ty.”

Similarly, thecourt foundtherewas
no reason to reject the jury’s finding
that the city was the unusualemployer
that discriminates against the majority.
In this regard, the testimony of the
plaintiff , thepolicechief, andthemayor
suggestedthat,in general, thecity hada
“reason or inclination” to discriminate
against Caucasian police officers in
favor of minority officers,and specifi -
cally had an agendato promote the
blackofficerbasedon his race.

The court also rejected the city’s
argumentthat it chose a blackofficer to
encourage diversity within the police
force, a goal consistent with the
NJLAD. The city arguedthat it could
properly useraceasa“plus” factor. But,
as was observed by the court, the city
neversaid it used raceasa plus factor.
Indeed,it urgedthejury to findthatrace
was not a factor in any respect. More
importantly, the use of race as a plus
factor couldonly beusedasalegitimate
tool when used as part of an overall
bonafide affirmative action planto rec-
tify racial imbalances. “Absent at least
those basic ingredients, an employer
would have the ability to invoke the
purported “plan” in some employment
decisions but not in others. This, the
court noted,would constitute arbitrary
action and would be inimical to the
salutary purposes underlying affirma-
tive action plans.”

Thus, the Klawitter casestandsfor
theproposition that racecanbeconsid-
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ered in an employment decision only
pursuantto and in accordancewith an
established affi rmative action plan
designed to correct a well-founded
under-representation of minorities.
Withoutsuchaplanin place,anemploy-
er would bein violation of Title VII and
theLAD.

Klawitter is not a ground-breaking
case. The U.S. Supreme Court permits
the useof race-consciousdecision mak-
ing in educationaladmissions and in
employment decisions,only if basedon
an established affirmative action plan
andif raceis usedonly asa “plus factor
in anoverallprocess.” See,e.g.,Grutter
v. Bollinger, 539 U.S. 306 (2003);
Johnsonv. Transp.Agency,Santa Clara
County, 480U.S.616(1987).

Theleadingcase in theThird Circuit
Court of Appealsis Taxman v. Bd. of
Educ. of Piscataway, 91 F.3d 1547 (3d
Cir. 1996).In Taxman, the U.S. govern-
mentbrought aTitle VII action challeng-
ing a school board’s affirmative action
planof preferring minority teachersover
nonminority teachersin layoff decisions
where the teachers were equally quali-
fied. The white teacherintervenedas a
plaintiff, asserting claimsunderTitle VII
and NJLAD. The district court ruled
againstthe schoolboardand the Third
Circuit affirmed,holdingthattheboard’s
nonremedial affirmativeaction planwas
prohibitedby Title VII andNJLAD. The
planwasadoptedfor thepurposeof pro-
moting racial diversity, rather than to
remedydiscrimination or effects of past
discrimination. It unnecessarily tram-
meled nonminority interests,in that it
wasgovernedby theboard’s whim, was
of unlimited duration and imposedjob
loss on tenurednonminority employees.

Similar precedentin NewJerseycan

be found in Jersey City Education
AssociationInc. v. Board of Educationof
Jersey City, 218 N.J. Super. 177, 194
(App. Div.), certif. denied,109N.J. 506
(1987). There, the Appellate Division
held that the law permitted a school
board to implementa valid affirmative
action plan.Theplan includeda list that
categorized names “into three groups:
(1) Hispanics; (2) Blacks; and(3) all oth-
ers.” Thecourtupheld theboard’s use of
the list because it identified an under-
representationof minoritiesthatwasdis-
proportionate to its student body, and
took remedial stepsthroughan affirma-
tive action plan to correct such dispari-
ties. It specifically consideredempirical
evidence presented by the board that
demonstratedanunder-representation of
Hispanics and Blacks proportionate to
thestudent population in theJerseyCity
SchoolDistrict, as well as a resolution
adopted by the board,which found an
“under-representation of minorities and
femalesand resolved to attempt to hire
on a fifty-fifty minority-majority basis
until such time as Aff irmative Action
goals aremet.”

Thus,Title VI I and NJLAD do not
prohibit racial preferenceswhere they
are implementedto overcome“manifest
racial imbalancesin traditionally segre-
gated job categories.” United
Steelworkersof America,AFL-CIO-CLC
v. Weber, 443U.S. 193,197(1979). This
is known as the “Weberexception” to
Title VII. To take advantage of the
Weber exception, employers must
demonstrate four things: 1) “traditional
patternsof racialsegregation” in the job
category in which minorities are now
being favored, 2) a manifest — that is,
substantial — imbalancebetween the
racial composition of employeesin the

company and the racial composition of
the qualified labor market, 3) that the
discrimination is temporary and “not
intendedto maintain racial balance,but
simply to eliminate a manifest racial
imbalance,”and 4) that the discrimina-
tion “doesnotunnecessarily trammel the
interests of white employees.” See
Taxmanv. Board of EducationTownship,
91 F.3d1547(3d Cir. 1996).

Giventhecurrentstate of the law, it
ishard to seeexactly howmostdiversity
programscouldfit into theWeberexcep-
tion.Althoughmost employersmight be
willing to create an affirmative action
plan that complied with the dictates of
stateandfederal law, few, if any,would
voluntarily concedethat the plan was
designed to remediate past discrimina-
tion in their ownfirms, or thattherewere
significantracial or genderdisparities.

Further to this point, legal vendors
will find it difficult to defend against a
“ reverse discrimination” lawsuit by
arguing that they were simply comply-
ing with customer preferences. Except
in very narrow instances, this defense
is simply not available.

Employers should not abandon
their diversity programs. Minorities
and women must be brought into the
mainstream. Employers must, howev-
er, recognize that the legal foundation
for these programs is suspect and
needs to be reconsidered. Diversity
programsmust be temporary, and nar-
rowly tailored to meet specific diversi-
ty goals while protecting the rights of
nonminority workers and applicants.
Programsshould also be monitored to
make sure that they arebeing adminis-
tered in accordance with the law, and
that there has not been any “goal
drift. ” �


