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New Home
Buyers
Beware!
New Jersey
Appellate
Division
Upholds A
Mandatory
Arbitration
Provision In
A New Home
Warranty

On May 16, 2011, the New Jersey Appellate
Division held in Frumer v. National Home
Ins. Co., A-1379-10 that the mandatory
arbitration provision in a new home
warranty issued pursuant to the New
Home Warranty and Registration Act was
valid and enforceable.
In Frumer, the plaintiff-homeowners
executed a certificate of participation
in a new home warranty plan which
acknowledged receipt of a warranty
booklet related to the purchase of their
new home. According to the warranty
booklet, the exclusive remedy for
claims of major structural defects was
arbitration. With regard to claims for
workmanship and system defects, the
warranty booklet afforded the homeowner
the option to either file a warranty claim
or to pursue other remedies. However, if
the homeowner made a warranty claim,
then arbitration was the exclusive remedy
for the workmanship and systems defects
claims as well.
Shortly after moving into their new home,
the Frumer plaintiffs discovered numerous
defects. These defects included a water
leak in the basement, as well as deficiencies
in roof gutters, window hardware, and the
HVAC system. After negotiations with the
builder failed, the plaintiff-homeowners
registered a claim with the warranty

administrator identifying what they claimed
to be workmanship/systems defects. The
warranty administrator referred the claims
to the warranty company. Several months
after the repair work commenced, but
before the work was complete, a dispute
developed concerning the extent of the
repairs. Rather than file their claims in
arbitration pursuant to the warranty plan,
the plaintiff-homeowners filed a claim in
state court alleging breach of warranty
against the warranty company and the
warranty
administrator
(collectively
“defendants”) and bad faith against the
warranty company. When the defendants
motion to compel arbitration and stay the
action was denied, defendants appealed.
On appeal, the New Jersey Appellate
Division acknowledged the strong public
policy favoring arbitration in New Jersey.
It also acknowledged that an arbitration
agreement must be read liberally to
enforce arbitration where reasonably
possible. In reversing the lower court, the
Appellate Division noted that plaintiffs’
new home warranty plan provided an
election of remedies for disputes involving
workmanship/systems defect claims but
required arbitration where the homeowner
files against the warranty. The Appellate
Division further recognized that where
a homeowner files a warranty claim for
structural defects and the warranty plan
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expressly states that the exclusive remedy
for such claims is binding arbitration, the
arbitration provision is enforceable and the
homeowners must pursue their warranty
claims in arbitration.

home buyers in New Jersey must take care
to review the warranty documents when
purchasing a new homes. Such warranty
documents may limit the remedies available
to the homeowner if home construction
problems arise.

The Frumer decision makes it clear that
an arbitration provision in a new home
warranty will be enforced and that new

17 State Street
New York, NY 10004
212.425.9300

325 Columbia Turnpike
Florham Park, NJ 07932
973.514.1200
www.bressler.com

For more information about
any of the topics covered in this
issue of the Construction Law
Alert, please contact a Bressler,
Amery & Ross Construction
Law Attorney:

Daniel R. Korb, Jr., Esq.
dkorb@bressler.com
973.660.4424
James P. Sasso, Esq.
jsasso@bressler.com
973.966.9682

2801 SW 149th Avenue
Miramar, FL 33027
954.499.7979

This communication provides general
information and is not intended to
provide legal advice. Should you
require legal advice, you should seek the
assistance of counsel.
©2011 Bressler, Amery & Ross, P.C.
All rights reserved.
ATTORNEY ADVERTISING

