
2012’s Top Twenty Legal Trends
for Automobile Dealers

By Eric L. Chase
1.   (Tie)  Franchisors on the March:  Dealer Rights vs. Franchisors’ Initiatives into Major Aspects of

Dealership Operations and Facilities:  Imaging; Renovation; De-dualing; Pre-Signed T ermi-
nation Agreements; “Average-or-Above Minimums”; Relocation; Site Control; Sales; CSI.
Can They Do That?  (4)

r Responding to Automakers’ Assaults on Dealer Rights and Autonomy:  Dealers and
Their State Associations Need to Strengthen State Laws; Federal Meddling.

1. (Tie)  Economic and Regulatory T rends and Domestic Political Uncert ainty That Imp act the
Legal Rights, Strategies and Decision-Making of Auto Dealers in America.  What a Dealer
Needs to Consider in S trategic Planning During a T ime of Uncert ainty .  (1)

3. Consumerism/Government Action; The Regulatory Nightmare; New Life for Arbitration Agree-
ments with Consumers; Avoiding the Pitfalls – Advertising; Spot Delivery  (2)

4. Involunt ary Franchise T erminations, T ermination “Threat s,” Brand “W ithdrawals,” “Pres-
sured” Buyouts, Financially-Driven Resignations, Consolidations, and Rights of First Refusal
(5)

5. Coping with the Daily Challenges of the Law:  The Legal Audit Checklist  (9)

6. Taxes  (8)

7. Privacy Concerns and Identity Theft  (10)

8. Internet Marketing, the T echnology Revolution, and the Remarkable Changes to “Business
As Usual”, Out of Area Sales  (19)

9. Buying and Selling Dealerships:  Factory “Stealth” Conditions; Mercedes’ Misuse of Right of
First Refusal:  The Threat  (7)

10. Living with the Threat of T error , Unrest, and Natural Disasters:  Doing Business in an Era of
Constant Vigilance  (14)

11. Credit Chaos:  Floorplans and Other Credit Stress Points for Dealers:  GM, Chrysler; SBA
Floorplanning.  Where Are the Non-Captive Lenders?  (3)

12. Alternate Dispute Resolution (ADR)  (13)

13. Workforce Issues:  Employee Rights and Benefits, an Activist NLRB, the Prospect of Union-
ization (Card Check and Mandatory Arbitration), and Health Care Legislation  (6)

14. Audit s of Incentive or W arranty Claims:  Dealer Beware  (1 1)

15. Customer Satisfaction:  CSI vs. Reality  (12)

16. Retail Reimbursement for Warranty Work and Parts  (15)

17. Encroachment (Protest Laws)  (16)

18. Minority and Female Representation  (17)

19. Environmental Pressures:  Is “Green” Really Green?  (18)

20. The “New Franchise” Phenomenon:  Mahindra and Others (NR)

NOTE: 2011 rankings are in parentheses; NR (Not Rated in 2011).
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F
or the first time in almost two decades of this an-
nual survey, there’s a tie in the Top Twenty rank-
ings – and it’s a tie for #1.

As 2011 drew to a close, a strong consensus was
emerging that auto franchisors were greatly increasing
their dealership facility (and other) initiatives.  Fran-
chisor pressures on dealers are now historically intense
– on facilities, on operational performance, on CSI, and
on various other subjects.  And the automakers are flex-
ing their muscles in ways that are often perceived as co-
ercive or threatening.  These efforts are so vast and
widespread that there is hardly a dealer in America that
won’t be affected.  These factory pressures on dealers
delineate the first of the two top trends.

At the same time, the ongoing volatility and uncer-
tainty of mega-economic/political issues affect every
American dealer.  As a result, this “other” Number One
trend is equally sobering, even though it emanates
principally from sources outside the industry itself.
Federal, state and local elections in November 2012
will likely influence in a big way both near-term and
long-term prospects for the financial health of car deal-
ers in America.  Many perceive that a “real” recession
still plagues the economy – with no cure in sight – and
that elected representatives are making it worse.  In
this election year, there is no sign that the political par-
ties will work together sufficiently to resolve the key is-
sues that divide them.  Thus, politics as well as eco-
nomic and regulatory issues combine to make the year
challenging for American businesses.  This is particu-
larly so for franchised new car dealers whose profitabil-
ity is intimately linked to the overall economy and the
financial well-being of potential customers.

The accumulation of new regulations and the specter

of more to come are now having an unprecedented im-
pact on the ability of small businesses to become or re-
main profitable and/or to make conscientious and in-
formed decisions on hiring, stocking and investment.
Many dealers have said to me in words or effect:  “I
can’t make important investment decisions until I
know what the rules are.”  Perversely, auto franchisors
are now more aggressive than ever in pushing dealers to
invest.

In addition to the burdens imposed by burgeoning
regulations and economic uncertainty, a majority of
Americans perceive that the current administration be-
lieves that taxpayer funded government solutions are
preferable to private enterprise cures.  Inevitably, this
“second” of two #1 trends, includes a major political
element, along with economic and regulatory factors.
Furthermore, this political factor extends to many of
2012’s other top trends.

To be sure, in past election cycles, political develop-
ments have always tended to have some legal and regu-
latory impact upon how dealers operate, on how profit-
able they may be, on whether to hire more people, and
on their decisions to invest in their businesses and
grow – or not.  It’s a given that laws, regulations, poli-
cies, and government enforcement priorities affect busi-
nesses.

As I see it this year, however, the old saw that “things
will be about the same, regardless of who is in office”
just isn’t true for 2012, if it ever was.  This election
year is like no other in memory.  For example, in areas
of overall economics, finance, uncertainties and costs of
regulatory compliance, health care, consumerism, tax
policy, federal entitlements, energy, environmental
regulations, labor and employment (including work-
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place rules), and financing/credit, the choices Ameri-
cans make at the polls will affect small businesses like
never before.  For car dealers, in particular, that elec-
toral choice will be especially profound.

In past annual rankings, assessments and forecasts, I
have tried to place the role of political and electoral
forces within its background context of what is prima-
rily a legal, business, and economic analysis for car
dealers.  To superficially minimize the subject this year,
however, would be to ignore the elephant in the room.
Like it or not, whichever party’s candidate sits in the
Oval Office in January 2013, along with whoever may
have majorities in the two Houses of Congress, will di-
rectly affect your dealership business.  To a lesser ex-
tent, but still important, state and local outcomes may
also have more than the usual influence on your opera-
tion.

Just think about tax policy, regulations, and govern-
ment spending.  Will the Bush era tax cuts lapse at the
end of 2012 with an “automatic” reversion to higher
marginal rates?  Will there continue to be targeted gov-
ernment efforts to generate or promote “favored” busi-
nesses (with, for instance, tax credits and loan guaran-
tees for the development of “green” vehicles)?  Will
there be serious efforts to tame spending, with or with-
out tax reform?  Will the administration’s insistence on
raising taxes on “the rich” sway the electorate?  Will the
Republicans’ emphasis on spending cuts prevail?  The
answers to these and innumerable other questions may
depend on which party wields the most political power
in January 2013.  And, for 2012, myriad uncertainties
leading up to the November elections make for unpre-
dictable and difficult times for retail businesses.

An unfortunate reality in this assessment is that an
alarming number of initiatives introduced at the fed-
eral level since 2009, many effected under Democratic
control, have been (in my opinion) largely inconsistent
with growth and prosperity.  (Take, for example,
Dodd-Frank, Obamacare, possible new CAFE stan-
dards, and the NLRB’s action against Boeing’s South
Carolina venture.)  By contrast, the other side – com-
posed mainly of Republicans – advertises that it seeks

just the opposite:  a regulatory and economic environ-
ment that limits government size, reach and spending,
as well as plans to reduce the deficit and national debt.

By its nature, this is an especially controversial sub-
ject in an annual publication identifying legal trends
for dealers.  In an era of particularly strong political di-
vision, the viewpoints from the left and right could
hardly be more contentious.  To be sure, the Obama
administration strives mightily to claim an alliance
with business.  See, e.g., Cass Sunstein, “Washington Is
Eliminating Red Tape,” Wall Street Journal, August 23,
2011.  But these days, even some prominent Demo-
crats and many independents are casting a skeptical eye
toward the administration and its policies affecting
businesses and America’s workforce.  See, e.g., Mortimer
Zuckerman, “Obama and the ‘Competency Crisis,’”
Wall Street Journal, August 25, 2011 (“[Obama’s] la-
tent hostility to the business community has provoked
a mutual response of disrespect.”)  And virtually all Re-
publicans seek regulatory relief for businesses.  See, e.g.,
Susan Collins, “The Economy Needs a Regulation
Time-Out,” Wall Street Journal, September 26, 2011
(“Business owners are reluctant to create jobs today
when they’re going to need to pay more tomorrow to
comply with onerous new regulations.”)  New admin-
istration stimulus initiatives have been the subject of
stinging criticism from economists.  See John F. Cogan
and John B. Taylor, “Stimulus Has Been a Washington
Job Killer,” Wall Street Journal, Oct. 4, 2011 (“Tempo-
rary targeted tax reductions and increases in govern-
ment spending are not good economics.”)

This year’s top legal trends continue to include a
number of standbys from recent years – e.g., consumer-
ism (#3), buy-sells (#10), workforce issues (#13) and
so on.  Hopefully, these rankings and assessments will
assist dealers in their operations and planning.

The ranking of the top twenty legal issues/trends is
based on three factors:  1) the likely number of dealers
affected; 2) the probability of change from the current
situation; and 3) the seriousness of a trend/issue im-
pact on the lives of dealers.
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1.  (Tie) Franchisors on the March:  Dealer
Rights vs. Franchisors’ Initiatives into
Major Aspects of Dealership Operations
and Facilities:  Imaging; Renovation;
De-dualling; Pre-Signed Termination
Agreements; “Average-or-Above
Minimums”; Relocation; Site Control;
Sales; CSI.  Can They Do That?  (4)

q Responding to Automakers’ Assaults on Dealer
Rights and Autonomy:  Dealers and Their State As-
sociations Need to Strengthen State Laws; Federal
Meddling.

Look for a continuation – and growth – of the trend
of auto franchisors pushing for dealer investments and
performance commitments.  See, e.g., Amy Wilton,
“Spend Big on Store – or Get Out.”  Automotive News,
November 14, 2011.  If the economy catches fire for a
sustained period (unlikely for 2012, in my opinion),
every brand will push even harder for its dealers to in-
vest in ways that factories favor.

The list of franchisor initiatives is vast, and the pres-
sure on dealers is intense.  Factory reps are visiting
dealers with “signature ready” agreements, not to nego-
tiate, but to consummate. All these agreements and
pressures are to benefit the franchisors, not necessarily
dealers.  Many of these forms contain provisions in
which the dealer is urged to confess current serious de-
ficiencies – for example, in sales, CSI and facilities.

We have already witnessed this trend to some extent.
Most brands have been trying to coax (some say coerce)
dealers into commitments, from brand-imaging, to
renovating, to hiring.  The NADA was sufficiently con-
cerned to commission a study of the anticipated return
on facility investments promoted by franchisors.  The
results of that study are expected in early 2012.

The good news continues to be that state laws pro-
vide powerful protections for dealers against coercive
factory initiatives.  Within the past year alone, about
30 states have amended their existing dealer-related
franchise laws, mainly to help dealers cope with factory
pressures.

For example, many state laws address some or all of
the following issues, and there is a continuing effort to
update or clarify these provisions:

q  Facility upgrades or renovations

q  Factory site controls

q  Inventory orders

q  Chargebacks for “brokered” cars and cars for “ex-
port”

q  Advertising

q  Affirmative right to available product

q  Anti-coercion

q  Anti-discrimination (e.g., in incentives)

q  Termination and nonrenewal rights:  notice re-
quired, and standard of good cause or due cause
(All 50 states have this kind of protection)

q  Automatic Stay in many states of termination
and continuing right to transfer while dispute is
pending

q  Dealer succession and transfer rights

q  Non-waiver provisions that disallow waiving
protected statutory rights under most circum-
stances

q  CSI methodologies, and factory use of CSI to as-
sess dealers

q  Dealer right to transfer business. (See, especially,
recent effort by Mercedes to use Right of First
Refusal to limit dealer’s ability to transfer mul-
tiple franchise rights.)

q  Reasonableness standard applied to factory ini-
tiatives

Thus, dealers’ legal arsenal in most states remains for-
midable.  Each year, there is new legislation in various
states to protect dealers from creative new factory ini-
tiatives that would otherwise burden them further.  Al-
though it may be temping for a dealer to yield to re-
lentless pressure to sign agreements that commit to
new or enhanced facilities, or acknowledge current “de-
ficiencies,” they are wise not to give in to this kind of
franchisor nagging . . . or threatening.  We have already
learned of a few cases in which auto franchisors have
taken termination actions, based solely or primarily
upon pressured agreements that dealers should not
have signed in the first place.

As always, dealers should stay current in their knowl-
edge of applicable state laws.  State associations gener-
ally do a yeomanly job of seeking to protect factory
overreaching by backing or proposing amendments to
existing laws.  Dealers need to support such efforts.

OUTLOOK:

Even a turbulent and unpredictable economy will not deter
auto franchisors from pushing dealers to make commit-
ments to invest.  In most instances on big items, dealers are
wise to say no.  An anticipated NADA study is likely (in
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my opinion) to confirm that the dealer’s return on factory-
urged facility investments is usually not commensurate with
the size of the investments.  The good news is that – as long
as you don’t sign onto new obligations – you are probably
safe from adverse action (like termination).

Further, state associations have become more vigilant –
and active – than ever.  There will be additional protec-
tions legislated by many states in 2012.

1.  (Tie) Economic and Regulatory Trends
and Domestic Political Uncertainty That
Impact the Legal Rights, Strategies and
Decision-making of Auto Dealers in
America. What a Dealer Needs to
Consider in Strategic Planning During a
Time of Uncertainty. (1)

Especially since 2007, I have consistently counseled
dealers to proceed with a heightened level of caution
when it comes to decisions about large capital invest-
ments or commitments.  During an unusually lengthy
period of economic turbulence and retrenchment
(2008-2011), along with persistently high unemploy-
ment, we have witnessed the historical bankruptcies of
General Motors and Chrysler.  Now, the full faith and
credit standard of the United States has been chal-
lenged by a downgraded rating from Standard & Poors
– a status that could linger for years, or even worsen.
Congressional Republicans and Democrats failed (with
the so-called “Super Committee”) in late 2011 to come
to terms on any basics of possible reform.  Fitch Rat-
ings then gave a “negative outlook” to U.S. debt, even
though – for now – it maintained its AAA rating from
Fitch.  And, for 2012, there is the further uncertainty
of who will govern, beginning in 2013.

Why does all this mega-economic, regulatory, and po-
litical turbulence matter to a car dealer’s business?
And, how may a dealer translate such big picture news
into business decisions at a local, brand-specific dealer-
ship in a particular town and state?

For one concern, unemployment has trended mostly
at or above 9% for over two years, a problem not seen
at that level since the Great Depression.  And that per-
centage actually understates the depth of the problem,
because it does not account for people who stop look-
ing for work and full-time workers making less than
they did previously.  This reality was evident when un-
employment dipped to 8.6% in November 2011, but
part of that “good” news was triggered by the “bad”

news of 315,000 people who stopped looking for work.
The “participation” level – i.e., the percentage of adults
working dropped to a dismal 64.0%.

The unemployed, underemployed and those who fear
layoffs buy fewer new cars.  Consumer confidence
plunged and remained at a low level until an upward
spike in November 2011.  In retail sales, the competi-
tion is for fewer and more discerning customers, who
want to spend less.  These facts drive the pocketbook
decisions of American consumers.  The combinations of
unprecedented challenges for small businesses are vital
topics for dealers making plans for 2012 and the years
beyond.  So, what should dealers do – and not do –
right now?

Stating that “[t]he risk of a double dip recession has
increased to nearly 40 percent,” J.D. Power lowered its
2012 sales expectation by 200,000 down to 300,000
units.  It now predicts that light unit sales will be 14
million units in 2012, up from the 2011 estimate of
12.6 million.  Automotive News (Oct. 21, 2011).  But
note that Edmunds.com later projected seasonally ad-
justed annual rate (“SAAR”) of 13.4 million units.  In
my opinion, the J.D. Power estimate, despite the re-
duction, and the Edmunds.com uptick, are overly opti-
mistic for 2012.

The regulatory environment is simply out of control.
The NADA publishes an excellent summary, “The
Regulatory Maze,” which identifies federal laws and
regulations that affect dealers.  See also “NADA & ATD
Federal Regulatory Chart” (Second Edition).  The “al-
phabet soup” of requirements is daunting – as well as
complex and growing.  Although some point out that
the upward spiral of regulations is not a new phenom-
enon, the current emphasis (in my opinion) is unprec-
edented.  As one colleague puts it, “Regulatory growth
is on steroids.”  Most dealerships now have the equiva-
lent of at least one full-time employee to monitor regu-
latory requirements and assure compliance.  Even
worse, according to many dealers, there is no way to
make solid plans when future regulatory initiatives are
in flux.

To be sure, the many challenges for 2012 are not en-
tirely homegrown.  China, Europe and Japan have
their own problems, and numerous other “what-ifs” are
lurking.  Here is a list of oxymoronic “foreseeable sur-
prises” that may impact the auto industry in the com-
ing months:

q  The Weight of National Debt/Deficit

q  The China Factor
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q  Erosion of Consumer Confidence (“Misery In-
dex”)

q  Continuing High Unemployment

q  Deeper Credit Crunch

q  Direct effects on dealers

q  Consumer credit

q  “Double Dip” Recession

q  Inflation

q  Government “Greening” of the Industry

q  Adding to the Overall Regulatory Maze

q  Continuing Foreclosures

q  An “Official” New Recession

q  Another War, with Another Oil Price Spike

q  Middle East Political Explosions: and Impact on
Oil Price/Gasoline

q Another major Katrina/earthquake/tsunami
event

q Another 9/11 Level Terror Attack

q European Economic Meltdown

For most dealers, 2012 will, and should be, a “wait-
and-see” year in which a dealer’s guiding principle
should be to invest/expand/hire in a major way, only if
the dealer develops his/her own independent business
justification.  Until there is some long-term stability
and predictability in government regulations and en-
forcement, as well as clear signs of economic growth,
prudence must govern dealers’ planning.  To some, this
may be an obvious point, yet the reality is that many
dealers succumb to factory pressures that support fac-
tory strategies that are indifferent to the individual
dealer’s success or profitability. It is the dealers, after
all, who mostly absorb the risks and costs of the major
investments encouraged by their franchisors.  Those
pressures are intense and increasing, and the insistence
on dealer compliance will be even more emphatic in
2012.

The hard-nosed reality for 2012 is that there is such
uncertainty and unpredictability in the economy and
the regulatory environment that car dealers will be
hard-pressed to make reliable forecasts.  Today, when a
dealer ponders an investment into expanded or reno-
vated facilities, the variables should include what may
happen in 2013 with tax policy, environmental rules,
workplace requirements, and a host of other political
initiatives.

OUTLOOK:

The Obama $447 billion Jobs Bill was never calculated
to be approved by the Congress, and it wasn’t.  In that
proposal and in other respects, the President veered back to
his most loyal constituency, and his professed policies on
taxes help make 2012 a murky and difficult year.  There
will be legislative gridlock, again.  Hard core unemploy-
ment will not go away in the next year, and may even
worsen.  For dealers, 2012 will, at best, be a year to be
prudent and watchful – not, in most instances, a year of
growth or capital investment.  Regulatory compliance is-
sues are a continuing and growing challenge to every
dealer.  The author’s opinion:  We won’t see the start of a
positive turnaround until 2013, and only then if there’s a
new administration.

3.  Consumerism/Government Action; The
Regulatory Nightmare; New Life for
Arbitration Agreements with
Consumers; Avoiding the Pitfalls –
Advertising; Spot Delivery (2)

“Consumerism” is a broad term denoting a general
paternalistic protection of consumers.  It manifests it-
self in government laws and regulations that purport
to help consumers against unfair merchant practices.
Consumerism is also seen in private legal actions
against businesses on behalf of consumers.

Under the Obama administration, the consumerism
trend has reached an all-time high.  Dodd-Frank, the
Consumer Financial Protection Bureau, and a host of
other initiatives have created or accelerated a bevy of
consumer rights and procedures that multiply the po-
tential administrative burdens and out-of-pocket costs
for dealers.  In unprecedented ways, the National La-
bor Relations Board has pushed hard to help unions
and to foster unionization.

Dealers face a plethora of federal, state, and local laws
and regulations that, on their face, are intended to
help consumers.  In theory, pro-consumer policies
seem uncontroversial, or even virtuous.  But the reality
check is that auto dealers must now cope with literally
hundreds of time-consuming and costly administrative
and compliance burdens.  And the consequences of
non-compliance can be unforgiving.

One bright spot for dealers is a 2011 Supreme Court
case, AT&T Mobility v. Concepcion, which reversed the
trend in lower federal courts and state courts that had
made it difficult for dealers to use arbitration provi-
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sions with consumers that barred class actions.  See
Trend #12.  Now, dealers should consider the use of
fair, even-handed arbitration provisions for their retail
contracts that contain express prohibitions against
class actions.  While everyone expects that there will
be many efforts to streamline or narrow the effect of
Concepcion, for now, the path to arbitration provisions
with waivers of class actions seems favorable.

Most dealers carefully weigh their practices to avoid
consumer clashes.  Spot delivery practices are under a
microscope, as are dealer advertising representations.

OUTLOOK:

A stalled economy, ironically, may lessen government en-
forcement actions in 2012.  But the general trend of gov-
ernment actions, almost always siding with what is per-
ceived as consumer protection, will continue.  Despite con-
siderable and growing opposition, the regulatory growth
and consequent expense and risk will continue during the
current administration.

Watch out for the continuing threat of a class action law-
suit.  While few in number, some dealers have paid exorbi-
tant prices, even for “technical” regulatory violations.

4.   Involuntary Franchise Terminations,
Termination “Threats,” Brand
“Withdrawals,” “Pressured” Buyouts,
Financially Driven Resignations,
Consolidations, and Rights of First
Refusal (5)

Although it appears that actual involuntary termina-
tion and nonrenewal efforts have dwindled since the
GM and Chrysler bankruptcies, threats of termination
seem to be growing.  Nearly all those threats seem di-
rected at sales performance or facility standards.  Any
dealer who receives such threats – whether implied or
direct – needs to respond, in writing, in a responsible
way.  Never leave a termination threat unanswered!

OUTLOOK:

There will likely be an uptick in involuntary termination
actions in 2012.

5.   Coping with the Daily Challenges of the
Law:  The Legal Audit Checklist (9)

One of the major sore spots for American businesses
is that there are simply too  many legal and regulatory

obstacles.  Every automotive dealer copes with daily le-
gal/regulatory compliance issues.  Worse, such require-
ments are moving targets because of constant regula-
tory changes.

OUTLOOK:

Use the Chase checklist!  It’s available free of charge, and
dealers have reported that it’s a useful management tool.

6. Taxes (8)
For 2012, taxation is a hot, even volatile, political

topic.  Remember:  The “Bush Tax Cuts” were ex-
tended to the end of 2012.  Without congressional ac-
tion (and the President’s signature), they will end – ef-
fective January 1, 2013.  President Obama continues
to campaign for “fair share” tax reform to raise the tax
rates of the highest earners.  But others, including
some prominent Democrats like former President Bill
Clinton, argue that raising taxes in a stalled economy
will hurt business.

The opportunity for comprehensive tax reform was
seemingly lost when the Obama administration ig-
nored the proposals of his Bowles-Simpson commis-
sion which, in essence, would have eliminated most
“loopholes” and established simplified and lower tax
rates across the board.  Then another opportunity was
wasted when the “Super Committee” failed to reach
any agreement in November 2011.

Republicans steadfastly resist any effort to raise mar-
ginal tax rates, but seem receptive to comprehensive
tax reform that would eliminate most deductions and
simplify and lower tax brackets.  This change would be
consistent with the recommendations of the Bowler-
Simpson Commission.

OUTLOOK:

Given the stalemate between Republicans and Democrats,
major tax reform is unlikely before 2013.

7. Privacy Concerns and Identity Theft (10)
On top of the regulatory maze, dealers must be espe-

cially vigilant about the protection of private customer
and employee information.  This trend is an ever-
changing minefield for dealers.

OUTLOOK:

Plaintiffs’ lawyers remain on the prowl for both hypo-tech-
nical and genuine breaches of privacy and incidents of
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identity theft.  Dealerships maintain vital customer infor-
mation that must be meticulously safeguarded.  Those who
fail to take the appropriate measures may face expensive le-
gal action.

8.   Internet Marketing, the Technology
Revolution, and the Remarkable
Changes to “Business As Usual;” Out of
Area Sales (19)

The competition to invent, upgrade, and market
computer-based products seems to know no bounds.
Of course, such innovations create opportunities.
We’ve seen the exponential expansion of internet mar-
keting by dealers.

This phenomenon brings with it some special con-
cerns for dealers, including the consequences of retail-
ing to distant customers.  “Out of area” marketing is
also a concept that some franchisors are trying to resist,
by literally “punishing” dealers who make sales to cus-
tomers residing outside certain boundaries.

OUTLOOK:

Each year, the technological inroads and advancements in
the ordinary course of business continue to change the retail
world.  Even big ticket items like new automobiles are in-
creasingly shopped entirely online.  2012 will see this trend
continue, notwithstanding some pushback from the facto-
ries.

9.   Living with the Threat of Terror,
Unrest, and Natural Disasters:  Doing
Business in an Era of Constant
Vigilance (14)

Every American business should now have in place an
emergency plan – one that includes appropriate steps
when disaster strikes.  Given the ever-growing inter-
connection of a world economy, we’ve seen a direct im-
pact on American dealers of such far-off events as the
tsunami in Japan and the nuclear melt-down that fol-
lowed.

OUTLOOK:

The certainty for 2012 is that the “unexpected” will hap-
pen in one or more of these emergency categories.

10. Buying and Selling Dealerships:  Factory
“Stealth” Conditions; Mercedes’ Misuse
of Right of First Refusal: The Threat (7)

Automotive News has reported that there is heartening
news in the dealership buy-sell arena.  More buy-sells;
higher prices.

OUTLOOK:

For 2012, the buy-sell market will continue to be un-
settled, with wide disparities among regions and brands.

11. Credit Chaos:  Floorplans and Other
Credit Stress Points for Dealers:  GM,
Chrysler; SBA Floorplanning.  Where
Are the Non-Captive Lenders?  (3)

At the macro- and micro-levels, credit availability has
shriveled.  The scandals, bank losses, bailouts, foreclo-
sures, and business failures characterized by lack of
credit standards will continue to reverberate in 2012 –
and for years thereafter.

OUTLOOK:

For dealers, credit relationships in 2012 will be uneven
and unpredictable.  In most instances, there will be no
sense in dealers’ seeking to change established lending rela-
tionships.  Low consumer rates will be with us for at least
another year and may help retail sales, although high un-
employment rates will push in the other direction.

12.  Alternate Dispute Resolution (ADR)
(13)

Thanks to a U.S. Supreme Court decision in 2011
(AT&T Mobility v. Concepcion), dealers should revisit
their forms of customer agreements, and include an ar-
bitration provision that bars class or group legal ac-
tions.  This landmark decision revives the wisdom of
dealers’ inclusion of arbitration provisions with class ac-
tion waivers in customer agreements.

The general trend in America – resorting to alternate
dispute resolution – continues.  Thanks to a 2002 fed-
eral law, franchisors cannot require arbitration in dis-
putes with their dealers, but they can and do make use
of other methods, like mediation, to try to resolve dis-
putes early.  That approach is good for dealers, because
it provides an opportunity to explore the avoidance of
costly litigation.

OUTLOOK:

Some state courts (e.g., in California) seem to be prospect-
ing for ways to avoid the Concepcion result.  Dealers
should consider putting an arbitration option in RO’s,
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with a prohibition against class actions.  Make sure your
provision is fair and even-handed!

13. Workforce Issues:  Employee Rights
and Benefits, an Activist NLRB, the
Prospect of Unionization (Card Check
and Mandatory Arbitration), and Health
Care Legislation  (6)

Although 2012 is not likely to see the passage of
newcontroversial workforce laws, those already on the
books continue to trigger much litigation.

OUTLOOK:

Watch for targeted efforts to unionize dealerships.

14. Audits of Incentive or Warranty Claims:
Dealer Beware  (11)

Many dealers believe that auto franchisors deploy au-
dit teams as a punitive measure.

OUTLOOK:

There will be more incentive audits in 2012.  Generally,
dealers must cooperate.

15. Customer Satisfaction:  CSI vs. Reality
(12)

In the years I have critiqued the legitimacy of CSI as
anything beyond a management tool.  Not much has
changed to make CSI a more reliable indicator of “real”
customer satisfaction.  In 2005, I wrote an in-depth
analysis of CSI flaws.  That article is available on re-
quest at no charge.

OUTLOOK:

There is no end in sight to the auto franchisors’ heavy em-
phasis and reliance on dealers’ CSI scores.

16. Retail Reimbursement for Warranty
Work and Parts  (15)

The controversy over retail payment for parts used in
warranty work seems to never end.

OUTLOOK:

We could see an important ruling in the U.S. Court of Ap-
peals for the Third Circuit, in which Ford is challenging a
dealer warranty retail parts rate win in New Jersey.

17. Encroachment (Protest Laws)  (16)
During the economic downturn, it seemed that

dealer protests (actions against franchisor attempts to
establish or relocate same-line dealers in existing deal-
ers’ market areas) declined dramatically.

OUTLOOK:

There should be a nominal increase in protest actions dur-
ing 2012.

18. Minority and Female Representation
(17)

In the wake of the GM and Chrysler bankruptcies
and the general downturn of the economy, minority
representation among dealer owners took a hit.

OUTLOOK:

Franchisors are scrambling to add minority numbers to
dealer ranks.

19. Environmental Pressures:  Is “Green”
Really Green?  (18)

The Obama administration has actually eased some of
its environmental policies, in response to the economic
backlash.  Nevertheless, the agenda to – arguably – im-
prove the environment with smaller, more fuel effi-
cient, or battery-run vehicles continues.

OUTLOOK:

This issue will be part of the political fight in 2012.

20. The “New Franchise” Phenomenon:
Mahindra and Others (NR)

For many years, “new” brand opportunities for dealers
have made the rounds, often with great fanfare and
wide publicity.  They range from existing brands with
respectable histories in foreign countries (e.g.,
Mahindra) to start-ups that could be highly specula-
tive or even fraudulent.

OUTLOOK:

With the turbulence in the economy generally, and with
continuing uncertainty in some automotive brands, look for
more efforts to push “new” auto franchises.  Dealers should
remain skeptical of an auto franchise “opportunity” that re-
quires an up-front payment.
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