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American
Taxpayer Relief
Act Provisions

Acting in last minute fashion, Congress
addressed expiring tax provisions with the
American Taxpayer Relief Act of 2012 (“ATRA”).
The good news (besides avoiding the “fiscal cliff”)
is that, unlike previous tax legislation passed in
2001 and 2010, ATRA provisions are permanent
under the terms of the law which was signed by
the President. While under ATRA, estate, gift and
GST tax rates have increased compared to 2012
rates, they are still lower than the rate increases
that would have become effective had Congress
not taken action. Key provisions of ATRA also
enacted income tax rate increases and other
revenue-generated measures.
ESTATE, GIFT AND GST TAX PROVISIONS
The following are the important estate, gift and
GST provisions brought about by ATRA:
Federal Estate Tax Rates. ATRA provides for a
maximum federal estate tax rate of 40 percent.
This is a slight increase from the 35 percent rate
in effect for 2011 and 2012. However, it is slightly
lower than the pre-2010 55 percent maximum
rate that was scheduled to be reactivated.
Exclusion and Gift Tax Exemption Amount
Remains $5 Million. The exclusion amount (the
combined amount an individual can transfer
during life and upon death without incurring
federal gift or estate tax) is now set at $5.25
million (adjusted annually for inflation). This
means a person can continue to make gifts, or
transfer property to someone other than a spouse
at death, of up to total of $5.25 million (adjusted

annually for inflation) without incurring gift or
estate tax. There continues to be an unlimited
marital deduction for married couples who are
U.S. persons.
Portability. With a $5.25 million per person
lifetime exclusion amount, a married couple can
transfer a combined amount of $10.5 million (as
adjusted for inflation) to their children, or anyone
else, without incurring a federal gift or estate tax.
Portability allows a surviving spouse to utilize
his or her deceased spouse’s unused exclusion
amount. Under 2010 legislation, portability only
applied to decedents dying after December 31,
2010 and before January 1, 2013. ATRA makes this
provision permanent. In order to take advantage
of portability, a federal estate tax return must
be filed for the first deceased spouse’s estate
(even if it is valued at less than $5.25 million and
otherwise not required to file a federal estate
tax return). A surviving spouse can utilize this
unused exclusion amount during his or her life
or at death.
GST Exemption. The GST tax is a separate
tax imposed on transfers by individuals to
grandchildren and others (including certain
trusts) treated as being two or more generations
younger than the transferor. The GST exclusion
(the amount that can be transferred without
incurring the GST tax) also continues to be $5.25
million (adjusted annually for inflation).
State Death Tax Deduction. There is still a
full deduction for all state estate taxes when
calculating a decedent’s federal estate tax. While
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most states do not have state death taxes, this
provision is particularly important in New York
and New Jersey, both of which imposed taxes
upon the transfer of a decedent’s estate.

brackets will continue to be taxed on capital gains
at 15 percent. The zero percent rate is retained
for taxpayers who are in or below the 15 percent
income tax bracket. Qualified dividends will
continue to be taxed at capital gains rates.

INCOME TAX PROVISIONS
Individual Income Tax Rates. The marginal
individual income tax rates introduced by the
2001 legislation are made permanent. However,
a new top marginal income tax rate of 39.6
percent will be imposed on taxpayers with taxable
income over $450,000 for married taxpayers
filing jointly ($225,000 for married taxpayers
filing separately), $425,000 for taxpayers filing
as heads of household and $400,000 for single
taxpayers. The new 39.6 percent rate will be
imposed for all taxable income above those
income levels. The taxable income amounts will
be indexed for inflation.
Capital Gains and Dividends. The highest rate
for capital gains increases from 15 percent to
20 percent. The 20 percent rate will only apply
to high-income taxpayers who are taxed at the
new 39.6% marginal income tax rate (taxpayers
with taxable income over $450,000 for married
taxpayers filing jointly [$225,000 for married
taxpayers filing separately], $425,000 for heads of
household and $400,0000 for single taxpayers).
All taxpayers who are in the middle income tax

Alternative Minimum Tax Relief. The AMT
exemption amounts for individuals were
increased for tax years beginning in 2012. In
addition, for tax years beginning after 2012,
the dollar amounts in calculating the AMT will
be indexed for inflation. Relief from AMT for
nonrefundable credits is retained.
Phase-out of Personal Exemptions and
Itemized Deductions. The personal exemptions
and itemized deductions phase-out rules are
reinstated at higher applicable amounts of
$300,000 for married taxpayers filing jointly
and surviving spouses ($150,000 for married
taxpayers filing separately), $275,000 for heads
of household and $250,000 for single taxpayers.
The new law represents changes on several fronts.
Particularly in the estate and gift planning areas,
the opportunities and incentives for planning
remain. The “permanent” $5.25 million exclusion
amount allows individuals to leverage effective
planning techniques while the slight increase in
rates means that a carefully considered estate
plan can produce substantial tax benefits.
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